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— groundinjury person owns thewül Where oneit lie.what1. Action for
right hisstories, to haveupperbuilding, the the latter has ain and anotherrooms a

part; and theby in the lowerportion supported the division wallsof the tenement
buildingportion is suchof the lower of thesupport by the ownerremoval of such

against wrongdoer.an theinfringement right as actionan that will sustainof
damagespecial case the actionlaid. And in suchneed not beWhen2.

damagespecial damage. law infersshowing any Themay bo sustained without
forupon property,is andright infringedinfringement right. Theevery of afrom

invasion, maydamages be recovered.its nominal
— continuinginjury.—recovery aand hereinto extenta barwhat3. Former of

bar anright,a will notinfringement ofdamages,recovery for theBut a of nominal
wrongful act,by of thereasondamages, subsequently sustainedaction for actual

the former suit.ofthey the commencementbeforewhere did not accrue
asbrought time to timemay fromdamages befor actual4. Successive suits

damagesmay suchsustained, partythe recoverin each suitdamagesthe are and
recovery.bycommencement, previousanot barredprioras itshe has sustained to
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— operation lim-its in cases. The bar of the statute of5. Limitation such
operates damages,recoveryin the allitations same manner. It bars the of whether

substantial, by special,nominal or those inferred law and which were sustained
prior requires recoverythe boto time within which the law an action their tofor
brought.

— wrongfuloriginalpleadable. party suing the6. the statesSame when Where
therefrom, specialact, andalleges continuing injury resulting claimsand also a

actionable, plea guiltydamages, a of notwrongful act is not of itselfand the
good, inperiod by the that suchwithin the limited the is not forstatute reason

consequenceswrongful act, solely of it.case for the but for thethe action is not

actionable, action isoriginal wrong of and theI. But where the is itself
good, completewrongful act, plea a answerbrought solely a as it isfor the such is

to the declaration.
brought original wrongful act, beingOr the the that8. where action is for

act,actionable, alleges special damages consequenceand aiso such andas tlih of
aggravation, plea good, required,in the be as the is not in thewould defendant

instance,first to aggravation.answer the matters of
— application. original wrongful9. Same extent its Where the act donewasof

years prior suit,more than continuingfive to the commencement of the and the
consequences allegedof aggravation, pleadsthe act are also in and the defendant

plaintiffguilty years, assignwithin aggra-not five if the will new these matters of
vation, may damagesstill recover in that suit all thehe haswhich he sustained

yearswithin before the offive commencement the action.
assignment — necessary, assign-10. Hew when and what will constitutea new

pleaa justment. And after such to a mentioned,declaration of the character the
plaintiff assign aggravation,must the ofnew matters if he desires to take advan-
tage of them.

plea, originalbeing act,II. The replicationan answer good.to wasthe A
years,thereto that the causes of action accrued within five is innot form a new

assignment, joinedbut after issue thereon it should be astreated such.
Pleading—declaration — alleging12. continuingin case mode a injury.of

party declaring wrongfulin for property rights,A a act done to his or and for a
injury, damages resulting therefrom,continuation of the and aggravation,in set

afterwards,up wit,in daythe latter this form: “And to , 1851,on the of
day dayand time fromfrom time to said to the of the commencement of this

suit,” injury done, legalthe continued to be &e. effect allegationThe of this was
be, damages wrongfulheld to that the were when thesustained committed,act was

dayson suit,and divers other between that time and the commencement of the and
sufficient, stating damagesthe time orWas without times when the were sustained.

Allegations —proofs correspond. party,13. and must declaringWhere a in
injury building owner, that,an to a of he isfor done which the sets forth at the

committed,wrongful premisestime the act was the party,were leased to another
appears wrongfuland it in evidence that the act was done before the lease was

made, plaintiff allegation descriptivethe cannot That plain-recover. was of the
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damage,of alltiff’s the act was which caused theestate when complained done,
a one.and was material

— injurywhen an done14. Tenant he recover io ihe demisedmay premises.for
injury buildingWhen an is done to a while a has a interestleaseholdparty

of rightthe holder sucli has a for oftherein, interest of action such theportion
damages hasas he and the owner of the has alsointerestsustained, reversionary

righta damageaction for the if theof he But were leasedsustain.may premises
wrongful damagesafter the act the lesseewas done cannot recover causedany

thereby.

always Although15. willError the court havenot reverse. below may
grantederred in of jury,some its trial will beinstructions to the a new notyet

the must beif, whole it is a the verdictupon onapparent retrial,record, that,
the same.

Appeal from the theCircuit Court of Hon.Morgan County;
David M. Judge, presiding.Woodson,

This anwas action theon case instituted in the court below
by MeConnel A trial of theMurray Jarius Kibbe.against
cause resulted in a verdict and for the defendant,judgment
from which MeConnel took this so far asThe'case,appeal.
the decided are inquestions is stated theinvolved, sufficiently

theof court.opinion

MurrayMr. pro se.McConnel,

Messrs. D. A. Smith and II. B. for the appellee.McClure,

Mr. Justice Beckwith delivered the of the Court:opinion

The toaction is on the ancase forpresent alleged injury
the intenement,interest the in areversionary of brickplaintiff
the town counts,of TheJacksonville. contains threedeclaration
each in com-thesubstance that the beforealleging plaintiff,

the muchof sothe owner ofwasmitting grievances mentioned,
of the tenement as was floor,above the rooms theupon ground

which there was a from thewallthrough partition extending
thatfoundation of the to the of the and thetop same;building

defendant was the owner of the rooms floor oftheupon ground
the That before the of thebuilding. committing grievances

the hadmentioned, leased much ofplaintiff so the tenement
— III,12 33d
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and thathim a term of tenas to to one Fox for years;belonged
ofand in under said leasewhile Fox wasafterwards, possession

thetheso much of the tenement as to plaintiff,belonged
on a certain and on divers other daysdefendant, day named,

from that time to removed saidthe commencement of the suit,
wall between the rooms on floor, therebythepartition ground

thethe walls above their toofdepriving necessary support,
asof the andinjury reversionary interest, allegingplaintiff’s

thethe that ofand ofspecial damage cracking portionsinking
above The defend­tenement the rooms the floor.upon ground

fiveant not and not withinfirst, second,pleaded guilty, guilty
that theThe to the secondyears. plaintiff replied griev­plea,

had the time theyances of been continued fromcomplained
thisuntil Towere committed the commencement of the suit.

a Thethere was which was sustained.replication demurrer,
a causes offiled that thesecondplaintiff replication, alleging

action accrued within five which issue wasupon joined.years,
the trial the that he the owner ofwasUpon plaintiff proved

the of the in the declaration as histenement describedportion
that andand while he was the owner beforethereof,property;

the demise the same to the defendant removed theof Fox, par­
tition wall between the rooms on the floor. The courtground
instructed the that the unlesscould not recoverplaintiffjury
the wall was removed after the demise of the to Foxpremises
and he in of the nor for thewhile was same,possession original

or for the if the wall was removedinjury subsequent damages,
more than five before the commencement of the suit.years

found for theThe defendant. It was thejury plaintiff’s right
to have his of the tenement theportion wallsupported by
which was removed. The removal of the was ansupport

hisof for which he have sustained aninfringement right, might
action without The lawshowing any special infersdamage.

from of adamage every 1infringement Gil.right. 544; Fay
1v. C. B.Prentice, 828; v. 1Sampson C. B.Hoddinett,

590. The is(N. and for itsS.) right infringed inva­property,
sion nominal be but suchdamages recovered, ismay recovery
no bar to a suit for actual sustaineddamages subsequently
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the commencement ofdid not take beforewhere placethey
actual besuits forsuit. damages maythe former Successive

andas the are sustained,time damagesfrom time tobrought
as he has sus-in recover suchthe damageseach suit party may

anot barredcommencement, previoustained to its byprior
in theof limitationsThe bar the statute operatesofrecovery.

all whetherIt the of damages,same manner. bars recovery
and whichnominal or those inferred law special,substantial, by

were which the lawsustained to the time withinprior requires
an theiraction for to berecovery brought.

in for the nominalThe declaration the case is damagespresent
the of theinferred law fromby plaintiff’s right,infringement

and which arefor the actual sustained,subsequentlydamages
Each count theas a of statesmatteralleged aggravation.

act of inthe defendant theremoving wall,wrongful partition
which it is on andwas committed diversact, daysalleged,

fromthe was whichinvaded,times, whereby plaintiff’s right
the and of actlaw infers means he haswhichdamage, by
sustained actual The ofdamages. allegation special damages
as a ismatter of a substantive ofaggravation allegation fact,
and an inference of lawnot from factsresulting antecedently

14stated. v. 790. It is notMoore, Jurist,Kidgell necessary,
a toin like the state the time orone,declaration timespresent

theas effect of thewhen the weredamages sustained, legal
is that sustained when actwere the wrongfulallegation they

and on divers daysof the defendant was othercommitted,
the suit. Underbetween that time and the commencement of
and recoversuch a declaration the anyplaintiff may prove

he todescribed has sustained priorwhichsufficientlydamages
him athe the and a iscommencement of suit, recovery by

bar in suit to the of anyany subsequent recovery damages
Theto of formerthe the one.sustained commencementprior

a Wherefive one.of not within wasplea guilty years good
the is not of actionable withoutitself specialoriginal wrong

thea the that actionsuch is not for reasonplea good,damage
ofis for thenot for the butact, consequencessolelywrongful

notand it is no to the declarationit, answer to plead guilty
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of the act within the fixed the statute ofwrongful period by
thelimitations. But where is of itself action-original wrong

and theable, action is thefor act,brought solely wrongful
asuch is it isas a answer to theplea declaration.good, complete

In the case the action is forpresent the act,original wrongful
and for the aswhich aresubsequent consequences alleged
matters of inThe defendant was notaggravation. required
the first toinstance answer the Hematters of aggravation.
must make a answer thecomplete to act,original wrongful
and then if the plaintiff desires to take of theadvantage
matters of he must new for them.aggravation Taylorassign

3v. Cole, Term, 1 Wm’s 3297; Saund. Wils.28; 20. The
an answer to theplea, being was Theoriginal act, good. repli-

that thecation causes of action accrued within five wasyears
innot form anew but after issue wasassignment, thereonjoined
think itwe should have been treated as such. As we have

before the statute ofstated, limitations was a bar to all damages
sustained the more thanby fiveplaintiff before the com-years

ofmencement his but it was asuit, not bar to any damages
sustained within the five He wasyears. entitled, upon proving
his inas hiscase, to recoveralleged declaration, such damages
as he had sustained that of and theduring period time, court

in"belowerred the that he could not recoverinstructing jury
if-such the wall was removed more thandamages partition

five thebefore commencement of The main'years the suit.
with case is hethat did not it asdifficulty plaintiff’s prove

declaration;in his and the not do otherwisecouldjuryalleged
findthan for the defendant under the first forinstruction given
which states the law. The declarationhim, correctly alleges

that the act of was com-the wallwrongful removing partition
mitted the the of the tenementafter demise of plaintiff’s portion

in under saidto and while he was of sameFox, thepossession
The is estatedemise. of theallegation plaintiff’sdescriptive

when the all theact was causedcommitted whichwrongful
and is hada If the wallmaterial one.damages, partition

been removed while had in theFox a leasehold interest premises,
thehavehe would a for such ofhad of action portionright
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as and the a action forhe ofsustained, plaintiff rightdamages
asof them he sustained as the owner of thesuch portion

as it in hisThis is the case hereversion. plaintiff’s alleges
declaration, and the action is to recover onlypresent brought

asof the to have been sustainedsuch damagesportion alleged
the is entitled to as the owner of the reversion. Theplaintiff

that the act the doneevidence established of defendant was
and whilebefore the demised the to Fox,plaintiff premises

inthe was the owner fee. the case establishedplaintiff Upon
of an invasion ofthe the act the defendant wasby evidence,

the of the as in and as ownerfee,owner notplaintiffright
of the and the sustainedreversion; damages bysubsequent
him actwere means of an hisby done to the of owner­injury

in and not anfee, means of act done to oftheship by injury
his as ininterest his declaration.reversionary alleged Although

the afterFox leased the act of thepremises defendant,wrongful
nohe had to caused theright any damages thereby. Upon

whole itcase that on another trial a verdictcleai’ly appears
must be for the and the courtinevitably defendant; although

inbelow erred some of its weinstructions, not toought grant
a new trial where it is that the averdictapparent on retrial
of mustthe cause be the same as on the former trial. Sheldon
v. School 24District, Conn. Walworth88; v. 24Readsboro,

252; Carter,Verm. v. 26Brantly Miss. 1282; Graham and
onWaterman New 3Trials, 301; id. et862, seq.

The of the court below willjudgment therefore be affirmed.
Judgment affirmed.

Waugh et al.A.James
v.

W. Robbins.Silas

chanceky preserved. uponhe evidence a1. in must The whichEvidence decree
based, manner,must, preserved record,chanceryin in some be in theis or the

be reversed.decree will
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